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Christopher Hughey 'g ‘{;1
Acting General Counsel gm o
Fedetal Election Commission e Y
999 E Street, N.W. e -
Washisigton, DC 20463 Pl o=
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Re: Response to Complaint in MUR 6403 'E_“': o

Dear Mr. Hughey:

Please find enclosed the response of Arctic Slope Regional Corporation to the complaint filed by
Joe Miller for U.S. Senate in Matter Under Review 6403. Should you have any questions
concerning this response, please feel free to contact me.
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Enclosure: Response of Arctic Slope Regional Corporation
Affidavits

Copy of U.S. Government Lease for Real Property, GS-10B-06783
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L INTRODUCTION COuN

Joe Miller for U.S. Senate (“Mfller") recently filed a politically motivated complaint
against twelve Alaska Native Corporations. One of these Alaska Native Corporations, Asctic
Slope Regional Corporation (“ASRC"), responds here to Miller’s false accusations.

Miller’s assertien is that ASRC’s contributions to Alaskens Standing Togéther, a
federally registered independent expenditure-only committee that opposed Miller in the 2010
general election, vininted 2 U S C. § 4410(a)’s ban on federal acutraetars giving fiseuis *“far
anypdumlpmpﬂw oruse.”' Bat 2s discussed below, the U.S. Suprense Court resognimed
earlier this year in Citizams United an unfettered canstitutional right for desnestic corporations
to make untimifed “independent expenditures,” meaning that ASRC and its Alaska Native
shareholders may voice their opinions on electians, independent fiom federal candidates and
parties. ASRC also falls outside the scope of 2 U.S.C. § 441c(a)’s ban because it should not
be categorized as a federal vontractor. The Commission shauld therefore find no reason to
believe that a violation cecurred and should dismiss this Matter.

1L TA OF

ASRC is incorporated under state law and formed pursuant to the Alaska Native
Claims Settlement Act of 1971 (“ANCSA™), a federal law that extinguished abongmal claims
within the State of Alaska between Alaska Natives and the federal government.?

ASRC represents the business interests of Ifiupiat Eskimos from thie North Slope of
A.laSka,wh:chlstheregwnlocatedonthenordlemslope of the Brooks Range along the caast
of the Arctic Ocean. The businesses of ASRC and its subsidiaries mclude energy serviees,

construction, petroleum refining, acrospace, and tourism operations.*

Skortly befare the 2010 general elastion, ASRC decided 10 exnavise iis canstitutinnal
right rmognized in Citizens Unifed and make contributions received by Alaskans Standing

! Miller accuses ASRC of violating the Byrd Amendment (31 U.S.C. § 1352) and rules under the Federal
Acquisition Regaiation (FAR). Yhate ascusation aru faize end atzo plainly fadl eutdide the Commissinn’s
jurisdictinn. 2 U.S.C. § 437¢c(b). Therefore, this Response dees pot fusther address these elemmots of the
complaint.

? Mellinger Aff. at { 2. Please note that ASRC is not “organized by authority of any law of Congress” for
purposes of 2 U.S.C. § 441b(a)’s prohibitions. Fed. Election Comm’n Adv. Op. 1982-28 at 4.

3 Mellinger Aff, at § 2.

4 Mellinger AR at § 2. ASRC has subsidiaries that are separate “persons™ under federal campaign finance laws.
Therefore, this Response does not further address these subsidiarics’ activities in detail. See Fed. Election
Comm'n Adv. Ops. 2805-01, 1999-32, 1998-11, 1995-31.
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Together, an independent expenditure-only committee. On September 30, 2010 ASRC made
a contributien in the smount of $148,000. Subaequently, en October 27, 2010, ASItC made
an additiornl camrihution in the areount of $60,000.° Each of these contributions was made
by mud atwibusable to ASRC exuiuaively.®

Alaskans Standing Together fully and timely disclosed ASRC’s contributions, and
used them to facilitate and sponsor i derendem communicatians that criticized Joe Miller, a
candidate in Alaska’s L).S. Senate race.

ASRC had sufficient revenue derived from sources other than the federal government
to make these contributions to Alaskans Standing Together. For the fiscal year ended
December 31, 2009, ASRC received approximately $103.6 millioi and recorded enrmilings of
appeoximuriely $32.9 shillion difwibdtabln to the davelomnént &f natural sesaurces, which
development is unsslated tm federal govermnent contmcting. Overall, approximately $1.128

. billion of ASRC’s apnsolidsmmi revenmz fiir fixe fiscal ymerended Decamxher 31, 2009 is

atu"'bumblstoasuvmesmdopmumofASRCmdunmhmdlmesthata:emtrelamdio
fedcral government contracting.®

In December 2010, ASRC became aware of a $2,400-per-month lease between it and
the federal goveranrent for the Transportation Security Administration (“TSA™) to rent a
small 800-square-foot space in Barrow, the northernmost city in the United States, which is
located in a cemate megitin of Alasks.’ ASRC ha icamed that the feSemt govemment
apprassimd ASRC in November 2002 to exgiiore a lease unngemmt wihereby effice space
could e ranted for the TRA in ASRC’s Barrow office bnilding.'® The fiadaral govanmmsest
renuesied that ASRC ront this space because the ASRC office building i perhaps the anly
mchmlophmfmoﬁaaspmthﬂmnﬂdmtmemnygovmﬁmumemmform
in rules, ragulations, and lease tams and canditions.!! Thus, ASRC could either rent the
space to the TSA or perhaps deny the TSA an office presence to the detriment of the Barrow
community.

'HnASRmenelwho«bc:dedtamak.thewnhMombAld:anthn&mg
Together wops not aware of the leare £t the tins of the contributioms.”> The fasv was wot
digrevered carlier for three primary reasons: (1) the lease was listed in ASRC’s records as a
lease with another entity; (2) the individual who was primarily responsible for responding to

3 Mellinger AfF. at 3.
€ Mellinger AST. a2 3.
? See e.g., Alaskans Standing Together, FEC Pre-General Report (filed on Oct. 21, 2010).
$ Mellinger Aff. at 14.

? Mellinger Af% at§ 5; Contrades Aff, at § 3. See also U.S. Government Lease for Real Property GS 10B-06783
(copy atmched).

19 Mellinger Aff. at § 5; Contrades Aff. at 12, 4.
" Contrades Aff. at § 4.
12 Mellinger Aff. at 6.
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the government’s request for the lease is no longer employed by ASRC; and (3) the lease was
an isellﬁd arrangemunl, as ASRC does not market itself & a lessus to federal-govenement
entitien,

The proceeds from this single lease with the federal govemnment represents
approximately 0.0015 percent of ASRC’s consalidated gross revenme fior the fiscal year endad
December 31, 2009.' Other than this lease for the Barsaw office space, ASRC has not
entered into any other arrangement under which it receives direct payment from the federal
government. "’

L. ARGUMENT

Miller wrongly claims that ASRC’s contributions to Alaskans Standing Together
violated 2 U.S.C. § 441c(a), which declares it unlawful for any person “who enters into any
contract with the United States or any department or agency theseof either for the rendition of
personal services or furnishing any matarial, supplies, or equipment... or for selling any land
or building” to contribute funds “to any politicalg committee, or candidate for public office or
to any person for any political purpose or use.”'

Mtillor is mistaken for at lexst two rezmnas. First, bmining ASRC’s contributions to
Alislaes Standing Together in this context weuld violate fundamental First Amendment
rights recently articulated in Citizens United. Second, ASRC should not be classified as a
federal conttettar.

A,  ASRC and Ifs Alasks Native Sharehelders Exercisad Their Canstitutionnl
Right to Independently Voice Their Opinions on Elections by
Contributing to Alaskans Standing Together

ASRC and its Alaska Native shareholders possess a constitutional riglit to
independently voice tleir dpinion= pn elections that would trump 2 U.S.C. § 441(a)’s
potential prohibition.

The Supreme Ceurt ks held tint corperatians pnsieasss a First Amondment right to
free speeah, aad restuictions on that sight are warretited emly whare the government advances
a “compelling interest.”!” In Cirizens United, the Court considered the constitutionality of 2
U.S.C. § 441c(a)’s sister provision, a ban on corporations making federal political
expenditures independently from candidates and parties.'® The Court found that “independent

13 Mellinger AfE. at § 6.

“ Mellinger AfF. at § 7.

15 Mellinger Aff. at § 7.

162 U.S.C. § 441c(a). See also 11 CF.R. § 115.2,

17 Citizans United v. Fad. Election Comm'n, 130 S.Ct. 876, 899-900 (2010).
18 See 2 U.S.C. § 4410,
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expenditures do not lead to, or create the appearance of, quid pro quo corruption,” which had
sesved s a “ovinpallity imterent” in previoas cuses.'¥ Further, the Court rjected the
suggestion that “the onrprree identity of thre spexicer™ anssed the spedker’s indepentieat
speech tn eesmupt, or apponr to comupt, e govemaneepeocess.”’ Pug differaatly, the Coont
was eatagorical ia its treatment of indepentdent expanditures, saying “we mow couslude that
independent expenditures, including those made by earporations, do not give rise to
corruption or the appearance of corruption.”2! The Conrt therefore found that preventing
corruption and the appearance of corruption is not a “compelling interest” for government
restrictions on independent speech, regardless of the speaker’s identity.?

ABRC made “independent enpenditures™ by contributing to Alasierrs Stending
Together, an independent expenditure-only committee. Independent expenditures, by
definition, azanot “lead to, ar amate the appearaues of, quid pro quo coreption." Bareuse
ASRC’s eaderlying antiviting axe incapable of causing carruption ot the appmazance of
corruption, anti-carryptior eims are not a “campelling interest” sufficient to validate 2 U.S.C.
§ 441c(a)’s ban on independent speech.?

Other potential “compelling interests™ that might justify 2 U.S.C. § 441c(a)’s
prohibition on independent speech are not applicable to ASRC’s funding of independent

" expenditures.® “[P]reventing foreign individuals or associations from influencing our

Nation’s political proeoss™ muy be a “conmpefling interest,” but ASRC is a domestic
corporatiom?’ The federsi guvermnont could perhapis sugulute the independent sprech of a

¥ Citizans United v. Fed. Blection Eorzm’n, 130 3.Ct. 878, 910 (2010) (referencing Buckley v. Valeu, 424 U S,
1, 47).

® See e.g., Citizens United v. Fed. Election Comm'n, 130 S.Ct. 876, 910 (2010) (stating that “The First
Amendment does not permit Congress to make these categorical distinctions based on the corporate identity of
the spesker.”); /d. = 885 (“Ticc Cowt roturns to the principle established i Buckley and Pellorti thu the
Govesnenent may not suppress political speech based on the speaker’s corporate identity.”).

2 Citinang Unitanl v. Fard. Elgntion Comem’n, 130 S.Ct. 876, 909 (2010). See alsp SpmechNow v. Fad. Eluction
Cooam'n, 592 F.3d 626, 693 (D.C. Cir. 201€).

2 See Citizens United v. Fed. Election Comn’n, 138 8.Ct. 876, 911 ("Eler= Congress hms creamd cateporical
bans om spesch that are ssvmselrical to prevaritisg quid pro gwo conuption.”).

B See Fuil. Elettian Comm'n Adv. Op. 2018:09 at 4. See aisb SpeechNeox v. FEC, 599 F.3d, 686, £93 (D.C.
Cir. 2010),

% Congresa plainly agrees with this reading of Citizens United. The U.S. House of Representatives, for example,
passed earfier this year a bill to reinstate the federal contractor prohibition on independent spending after it fell in
Citizens United. See H.R. 5175, DISCLOSE Aot sec. 101 (2010). Legislation that includés an identical
provisinn is eurrently panding in the U.S. Seaate. See S.3628, DINCLOSE Act sec. 101 (2010).

25 Plenge note that the Citizens United Court already rejected the possible “compelling interests” of protecting
shareholders and preventing “distortion” in the electoral process. Citizens United v. Fed. Election Camm’n, 130
S.Ct. 876, 904, 911 (2010).

26 Cinizans [ttitedd v. Fed. Election Camm’n, 130 S.Ct. 876, 211 (2010). Sae alm Ryngdrick v. Okighman, 413
U.S. 601, 615 (1973).

7 Mellinger AfY. at § 2.
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congresslonally chartered bank or corporation,2® but ASRC is not a congras:onally chartered
enfity.”® And the govemmient could comusivaibly justify restrictions on using federally
appmpriated fimds for indopendon! pudiiical ap=o: h; bat ASRC did net pruvile fednmlly
appaopriated fusds to Alaskrns Stending Toguﬂm

In sum, 2 U.S.C. § 441c(a) is void to the extent it is read to restrict ASRC’s
sponsorship of independent expenditures becanse no “compelling interest” undergirds the
provision in this context. Citizens United found that anti-corruption aims cennot justify
independent-speech restrictions. Other potential “compelling interests™ are simply not
implioat=d her¢. ABRC and its Alaska Native sharcholders possess a comstitwtional right to
use non-uppropriated fimds to independemtly voice their opinions on electiens. This right
cannai bre wicsted away, partipularly on nocount of a single $2,400-par-mmnth leaso.

B. ABRC’s Contributions te Adakinas Standmg Together Were
Permissible Because ASRC Should Not Be Classified as a Federal
Contractor

In addition to the constitutional protections afforded ASRC, the company’s
contributions were permissible because ASRC should not be classified as a federal conu'actor

ASRC is not a fedeml contractor brunuse lesses ure aot among the types of contratrual
arrengeeents anvered under the stabitcry and regulatory d efinitines,”™ Commixsion nules,
which follow statutory language, state that a “federal contractor” is a person who enters into
any contract with the federal govemment far the: (1) renditiao of perssnal sesvices”; (2)
furnishing of any materials, supplies, or equipment; ar (3) seiling cf any land or buildings.*?

In the past, the Commission has held that a contractual srangement outside these enumerated
categories does not trigger federal cantractor stetus if it primarily benefits the public.”® The
Commission has reason to make a similar finding here as well. While ASRC recewed rental
paymeats, this henefit was a pittance relative to ASRC’s consolidated annual revenue.* And
ASRC was, in some sense, & lessor of last resort for the TSA.3* Suitable office space is scarce

% See2 U.S.C. § 4410(a).

B Fed. Election Comm’n Adv. Op. 1982-28 st 4 (concluding that SM another Alagka Native Corporation
“is not a corporation ‘organized by authority of any law of Congress’ and is not subject to the prohibitions
imposed by 441b(a) on national banks and corporations which are organized by authority of Congress.”).

% Mellinger AfF. at 11 3, 4.

3 In Advisory Opinion 1984-53, the Commission equates leases to “sales” for purposes of 2 U.S.C. § 441c
without attempting to account forthe exclusion of leases from the text or for possible relevant distinctions
between leases and sales. This Advisory Opinioa should therefore not e mechanically applied to ASRC’s
situation.

211 CBR. §115.1(n).
% Fed. Electitm Comm’n &dv. Op. 1993-12.
¥ Mellinger Aff. at{ 7.
3 Contrades AfF, st 4.
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in Barrow, a small cnty on Alaska’s Arctic Coast.® In responding to the government’s
requests, ASRC was ix the position of sither renting the space or ppsenfially denymg the
Barzrow commuiity a fuily finetinning TSA office prexence.’’” If tha Comminsicer deeems
ASRC a “federal canteector” here, it weatld thrust upon ASRC anotler, perhaps more diffault
deoision—either cease all electipn-melzted speech in the future or evict the TSA and pomsibly
woaken the Administration’s jresence in Bamow.

ASRC shouid also not be categorized as a federal contractor because its contracting
activity is de minimis. The Federal Election Campaign Act and Commission rules have, in the
past,beenmterpretedsoﬂmtugalﬂouybwdmsaremﬂ:mposedonpemls who only
nominally fi¢ criteria that trigger regulation.”™® Phe Commission should continue with that
appmvach and apply it heve. ASRC triggers “federal contractor” statns, if at all, dus to a single
$2,400-pea-mmonth leene. The payroents ASRC cceives nnder the leese repomentet! 0.0015
percent of ASRC's consotidated gross revenue for the fisonl year ended Decamber 31, 20109. »
ASRC daes not marxket xmlf as a lessar to faderal entitias, snd negotiatians far this lease were
initiated by tie govamment ** In fact, this lease was such an insignificant pomon of ASRC’s
operations that key executives were unaware of its existence until only recently.! And ASRC
has otherwise avoided makmg any arrangement under which it receives direct payment from
the federal government.™ ASRC is, then, much more analogous to an entity that does not
hold any federal contrects amd should be treated as sueh by the Commission.

IV. NCLYISIO

Miller’s flawed complaint fails to show that ASRC violated federal law. ASRC and
its Alaska Native sharehodders are constitutionally guaranteed the right to voice their opinions
on elections, independent of candidates and parties. ASRC also falls outside the scope of 2
U.S.C. § 441c(a)'s ban because it should not be categorized as a federal contractor. The
Commission should therefore find no reason ta believe that a violation occurred and should
dismiss thls Matter.

ypmﬁﬂly Submiited,
en Tl

Trevor Patter

% Mellinger Aff, at ] 5; Contades Aff, at§ 4.

3 Contades AfE. at § 4.

M See’Busidey v. Villeo, 424 U.S. 1, 79 (1976) (stating that an entity is subject to federal campaign finance
regulations if its “major purpose” is influencing federal regulations).

¥ Mellinger Aff at { 7.

 Mellinger Aff. at § 6; Contrades Aff. at §§2, 4.

! Mellinger Aff, at § 5.

2 Mellinger AfF, at { 7.



